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Passed by Shri Uma Shanker Commissioner (Appeals-Ii)

T ST JATHR FEACIEG : YT ERT SN e MY
feite ¥ giora

Arising out of Order-in-Original No SD-04/Ref-26/AK/2015-16 Dated 14.03.2016
Issued by Assistant Commr STC, Service Tax, Ahmedabad

) afierepal @1 M g Ual Name & Address of The Appellants
M/s. Amneal Life Science Pvt Ltd Ahmedabad _
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Any person aggrieved by this Order-in-Apbeal may file an appeal to the appropriate authority in
the following way :- ] .
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(if) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax
& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant-Registrar of the bench of nominated Public Sector Bank of
the place where the bench of Tribunal is situated.
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{iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified” copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to
the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) - amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal aga,nst/thls order shall lie before the Tribunal on
payment of 10% of the duty demande@where duty or- duty and penalty are in dispute, or

penalty, where penalty alone is in dlspL;te
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M/s. Amneal Life Scxences Pvt Ltd Plot No 15 16 & 17, Pharmez,-

Special Economic Zone, Sarkhej-Bavla National Highway No.8A, Village
Matoda, Tal. Sanand, :District Ahmedabad (hereinafter referred to as
‘appellants’) have filed the present appeal against the Order-in-Original
number SD-04/Ref-41/AK/2015-16 dated 14.03.2016 (hereinafter ré;‘erred
to as 'impugned order’) passed by the Assistant Commissioner, Service Tax,

Division-IV, Ahmedabad (hereinafter referred to as ‘adjudicating authority”).

2, The facts of the case, in brief, are that the appellants are a unit in
Special Economic Zone, engaged in the manufacture of pharmaceutical
products and is holding service tax registration no. AAGCA9685CSD001. The

appellants are a functional unit under Pharmez, Sarkhej Bavla National

Highway No. 8A, Village Matoda, Tal. Sanand, District Ahmedabad and are
registered with Office of the Development Commissioner, KASEZ, Ministry of

Commerce, Ahmedabad. ‘

3. The appellants had filed a refund claim amounting to $5,55,828/- on

16,09.2015 under Notification Number 12_/2013—ST dated 01.07.2013 for the’

period January 2015 to March 2015 with the Assistant Commissioner of

Service Tax, Division-IV, Ahmedabad. On scrutiny of the refund claim, some

discrepancies were noticed in the refund claim and accordingly a query”

memo dated 05.11.2015 was issued to them. The appellants, vide Iett'er" '

dated 23.01.2016, submitted their reply along with supporting dqcuvments.

Finally, the adjudicating authority, vide the impugned order,. rejected an

amount of < 3,98,642/- out of total refund claim of T 5,55,828/- on the
ground that the service tategories of ‘Management Consultant Services and

Business Auxiliary Services’ were not found in the exempted list of services.

4. Being aggrieved with the impugned orders the appellants have preferred
the present appeals. Regarding the rejected amount, stated the appellants,

the only ground of the adjudicating authority is that the ‘Management

Consultant Services’ and ‘Business Auxiliary Services” were not found in the .

exempted list of services. The appellants argued that they have been

claiming exemption from payment of Service Tax on various taxable services

including ‘Management Consultant Services’ from inception till 18.11.2013.

They have enclosed the copies of list of taxable services approved by the
Development Commissioner, Kandla Special Economic Zone vide letters
dated 05.07.2010 and 18.01.2012. In both the lists, the ‘Management
Consultant Services’ had been approved. During these periods, the
appellants were allowed to either claim ab initio exemption from payment of
Service Tax by following procedures of Form A-1 and A-2 or claim exemption
of Service Tax pald hem“on 'such taxable services used for authorized

operations. However,/gafte thg. lntnguctlon of Notification number 12/2013-
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ST dated 01.07.2013, the appellants had approached the Development
Comrﬁissioner, Kandla Special Economic Zone for obtaining approval list of
taxable services being used/ proposed to be used by them for authorized
operation. The Development Commissioner, Kandla Special Economic Zone
had referred their application to Unit Approval Committee. The said Unit
Approval Committee revised the list of taxable services vide letter dated

19.11.2013 and reduced the list of taxable services from 91 to 60 by.

superseding all the earlier list of taxable services approved by them.
Accordingly, The Ministry of Commerce & Industry, Department of Commerce
issued the revised list .excluding ‘Management Consultant Services’ and
‘Business Auxiliary Services’. The appellants pleaded that they have paid
Service Tax to the service provider and claimed the refund which should be
allowed to them irrespective of whether such service is inciuded in the list of
taxable service approved by the Development Commissioner/ Unit Approval
Committee or otherwise. Further, the appellants informed that vide letter
dated 23.03.2016, the Development Commissioner, Kandla Special Economic
Zone approved all the 93 authorized services and hence requested to

sanctien the refund claim. They further added that the Service Tax authority-

cannot raise any right to retain such money with the Government where such

tax was not payable by the appellants.

5. Personal hearing in the matter was granted and held on 05.07.2016
wherein Shri Pratik R. Mehta, Manager Corporate Affairs, appeared before me

and reijterated the contents of appeal memo.

6. I havé carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. I find that the adjudicating
authority has rejected the refund claims on the ground that the service

categories of ‘Management Consultant Services and Business Auxiliary’

Services’ were not found in the list of approved services for authorized
operation. In the Notification number 12/2013-ST dated 01.07.2013 it is
mentioned that “for the purpose of claiming exemption, the Developer or Unit
of SEZ shall obtain a list of taxable services as are required for the
authorized operations (referred to as the ‘specified services’ elsewhere in the
notification) approved by the Approval Committee of the concerned SEZ".
The adjudicating authority has mentioned that the service of ‘Management
Consultant Services and Business Auxiliary Services’ are not included in the
list of the approved service produced by the appellants at the time of filing
the refund claim. Since, the service utilized is not included in the list of the
approved service; the refund of Service Tax on thlS invoice is not admissible.
"mber 12/2013-ST dated

I find that for claiming refund under Notlﬂcatlo
01.07.2013, inclusion of the service in the r/approv}\hst of the services for
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~ the authorized operation is a mé‘ndatory}céndition. The contents of paragraph -

3 »,':34:4;
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3 of the said notification are pastgd below; 4

(3) The procedure for claiming exem/étion from levy of service tax

by the service provider to SEZ unit/developer is as follows:

a) The list of services used in the authorized operations should

be approved by the Approval Committee of the department.

b) SEZ unit / developer should apply in Form A-1 a declaration
along with the approval list of services to the jurisdictional .

Division Office.

c) The Division Office based on Form A-1 declaration authorizes
SEZ unit/developer in Form A-2 to procure services without

payment of service tax.

d) A quarterly return in Form A-3 is required to be filed by such
SEZ unit/developer with the Range office.

e) In case if the SEZ unit /developer fails to use the listed
approved services procured without payment of service tax for
authorized operations, they need to pay to the government the
service tax to the extent of exemption claimed along with

interest.

Hence, as per the above clause, the refund claim is not admissible as

Management Consultant Services and Business Auxiliary Services being not -

approved by the UAC at the relevant time. However, along with the appeal

~ memorandum, the appellants have submitted a letter of approvai issued from

file number KASEZ/DCO/I1I/03/2009-10 dated 23.03.2016 from the It.
Development Commissioner (i/c), Kandla Speacial Economic Zone,
Ahmedabad. Vide the said 4letter, concerned authority specifically approves’
the entire list of 93 authorized services and the same is valid witH
retrospective affect. The content of the said letter is reproduced as below;
w ...The Competent Authority (Approval Committee of Zydus-
sector specific-pharma-SEZ) in its 16" meeting held on 17-11-2011
had already approved a default list of 93 specific services which is
enclosed herewith, as required by the applicable CBEC Notificatibn
in force fram time-to-time. ‘
Further, the Approval Committee for Zydus-Pharmaceuticals-SEZ in
its 34t meeting held on 10-03-2016 has clarified that the said list
of '93’ authorized services already approved on 17-11-2011 s )
deemed to be va([,dwﬂa_//’.a/gng and will continue till any other decision

taken by the Ap/b&f@}f/a/i‘gcjmmittee”.
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The above letter is very clear that the Approval Committee had approved the
said list of 93 specified services on 17.11.2011 and is treated to be valid all
along (i.e. from the date of its approval) till any other decision is taken. In
view of the above, as per sub-rule (3)(a) of the Notification number
12/2013-ST dated 01.07.2013, the appellants are eligible for refund of <
3,98,642/- which was rejected by the adjudicating authority vide the
impugned order.

7. in view of above, I set aside the impugned orders to the rejection part
of the refund only and allow the appeals filed by the appellants.

(UMA zHANKER)

™~ COMMISSIONER (APPEAL-II)
- CENTRAL EXCISE, AHMEDABAD. O
ATTESTED

(s.ouTTA) >
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD. ;

To,
M/s. Amneal Life Sciences Pvt. Ltd.,

Plot No.15, 16 & 17, Pharmez, Special Economic.Zone,

O

Sarkhej-Bavla National Highway No.8A,
Viliage Matoda, Tal. Sanand,

District-Ahmedabad 382 213

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2} The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-IV, Ahmedabad.

4) The Asst. Commissioner(System), Service Tax Hq, Ahmedabad.
_/5)/Guard File.

68) P.A. File.




